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)
)
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Supreme Court Docket 39918
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)
)
)
)
)
)

)
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Appealed from the District Court of the First Judicial District in the State of Idaho,
In and For the County of Kootenai
The Honorable John T. Mitchell, District Judge Presiding

Counsel for Plaintiff/Respondent

Counsel for Defendant/Appellant

Lawrence G. Wasden
Attorney General
1299 N. Orchard St., Suite 110
Boise, ID 83706

John Charles Mitchell
Clark and Feeney
P.O. Box Drawer 285
Lewiston, ID 83501
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STATEMENT OF THE CASE
NATURE OF THE CASE/COURSE OF PROCEEDINGS/STATEMENT OF FACTS.
This is a criminal case in which Defendant/Appellant was charged with attempted
strangulation and felony domestic battery. Defendant was acquitted of attempted strangulation but
was found guilty of felony domestic battery. The District Court sentenced the Defendant to a fixed
eight year term followed by a indeterminate two year term. Defendant was represented by a public
defender until after sentencing.

ISSUES PRESENTED ON APPEAL
A)

Did the District Court abuse its discretion in imposing an excessive sentence?

B)

Was the Defendant ineffectively assisted by counsel?

ARGUMENT
A.

The District Court abused its discretion in sentencing and by imposing an excessive sentence.
The jury in this matter found the Defendant guilty of felony domestic battery. A conviction

of felony domestic battery is punishable by imprisonment in the state prison for a term not to exceed
ten (10) years or by a fine not to exceed ten thousand dollars ($10,000) or by both fine and
imprisonment. LC.§ 18-918(2)(b). The District Court sentenced the Defendant to a fixed eight year
term followed by a indeterminate two year term.
A review of the sentencing transcript shows that the District Court failed to consider the
sentencing factors in LC. § 19-2521. While the District Court is not required to recite the criteria
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of LC. § 19-2521 it must consider these factors and the transcript clearly shows that the District
Court failed to consider said factors. See Transcript of Sentencing on April 19, 2012 pgs. 43-45.
Additionally the District Court's sentence in this matter is excessive. The reasonableness of
a sentence is determined by focusing on the probable minimum length of confinement. State v.

Cardenas, 119 Idaho 109, 110, 803 P.2d 1015, 1016 (Ct. App. 1991). The reasonableness of this
period is to be gauged against well-recognized sentencing goals. Id. These include protection of
society, retribution, deterrence and rehabilitation. Id. A sentence is unreasonable and therefore an
abuse of discretion, if it exceeds the amount of time necessary to achieve these sentencing goals.

Id. In addition, when considering the sentencing criteria announced above, courts focus on the
nature of the offense and the character of the offender. Id.
Again a review of the sentencing transcript establishes that the District Court in this matter
failed to consider any of the well established sentencing goals in sentencing the Defendant to a fixed
term of 80% of the maximum with the other 20% of the maximum being indeterminate. The District
Court addressed none of the sentencing goals and in that context an 8 year fixed with a 2 determinate
for a crime with a 10 year maximum is clearly unreasonable. It is important to note that the State
itself only asked for a 5 year fixed term.
When determining whether a district court abused its discretion, this Court considers three
factors: (1) whether the trial court correctly perceived the issue as one of discretion, (2) whether it
acted within the boundaries of its discretion and consistently with applicable legal principles, and
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(3) whether it reached its decision through an exercise of reason. Edmunds v. Kraner, 142 Idaho
867,873, 136 P.3d 338, 344 (2006).
Even assuming that the District Court perceived the Defendant's sentence and length of
sentence as discretionary the transcript is clear that the District Court did not act consistently with
applicable legal principles and did not reach its decision through an exercise of reason. Based on
this abuse of discretion by the District Court, the Defendant's sentence should be reversed.
B.

The Defendant's counsel was ineffective.
The Defendant in this matter was represented through sentencing by the public defender.

Prior to the trial the Defendant met with his counsel less than five times with no meeting lasting
longer than 15 minutes. The Defendant does not remember if he was prepped by his counsel prior
to sentencing. The "victim" in this matter had a extensive criminal history including intoxication
and assault and battery. This history corroborates the Defendant's theory of self defense but was not
presented at trial or just as importantly at sentencing. Defendant's brother attempted numerous times
to contact Defendant's attorney about testifying and never had his calls returned. Defendant's
counsel did not have the Defendant testify at sentencing regarding mitigation nor did Defendant's
counsel call any mitigating witnesses at sentencing.
To establish ineffective assistance of counsel:
A convicted defendant must establish that counsel's representation did not meet
objective standards of competence. There is a strong presumption that counsel's
performance falls within the wide range of competent professional assistance, and the
defendant bears the burden of proving that counsel's representation fell below an
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objective standard of reasonableness. Second, the defendant must show there is a
reasonable probability that, but for counsel's unprofessional errors, the results of the
proceeding would have been different. This latter "prejudice" requirement focuses
on whether counsel's deficient performance affected the outcome of the case.

Roman v. State, 125 Idaho 644, 648-49, 873 P.2d 898, 902-03 (Ct. App. 1994) (citations omitted).
Failure to meet and consult with client, failure to investigate and present defenses, failure to

I
I
I
I

present mitigating witnesses at sentencing does not meet the threshold standard of objective
reasonableness. Competent representation could have resulted in an acquittal. Competent counsel
would have resulted in a lesser sentence. No competent counsel would not pursue defenses and just
as importantly would not fail to call mitigating witnesses or present no mitigating defense
whatsoever at sentencing. As such the Defendant requests that the verdict and sentencing be vacated
and that he be given a new trial.

CONCLUSION

I

Based on the foregoing the Defendant respectfully requests that the District Court's sentenced
be reversed for abuse of discretion if this Court does not vacate the verdict and sentence based on

I
I
I

ineffective assistance of counsel.
DATED this 9th day of April, 2013.
CLARK AND FEENEY
/J
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By: 1
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~v t f L ~
John \e6t;{es Mitchell, a member of the firm.
Atto~s for Defendant/Appellant
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the 9th day of April, 2013, I caused to be served a true and correct
copy of the foregoing document by the method indicated below, and addressed to the following:
Lawrence G. Was den
Attorney General
700 W Jefferson, Ste 210
Boise, ID 83720
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By:_-,'--------z'f.=,.------------------Attor'
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U.S. Mail
Hand Delivered
Overnight Mail
Telecopy
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